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SENTENCING LEGISLATION (TRANSITIONAL PROVISIONS) AMENDMENT BILL 2008 

Standing Orders Suspension — Motion 

HON NORMAN MOORE (Mining and Pastoral — Leader of the House) [11.17 am]: I move without 
notice — 

That so much of standing orders be suspended so as to enable the Sentencing Legislation (Transitional 
Provisions) Amendment Bill 2008 to proceed through all remaining stages at this day’s sitting. 

In a sense, this is a contingency motion based on the possibility that the bill may be amended during Committee 
of the Whole, in which case it would normally not be able to be processed through all stages at this day’s sitting. 
This motion will apply in the event that the bill is amended, and it will enable this house to deal with this bill 
through all stages at this day’s sitting.  

Question put and passed with an absolute majority. 

Second Reading 

Resumed from 3 December. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [11.18 am]: The opposition will 
support the Sentencing Legislation (Transitional Provisions) Amendment Bill 2008. That support reflects the 
Labor Party’s commitment, made in government, to end the automatic one-third reduction of sentences. I flag 
also that, during the committee stage, the opposition will move an amendment to address what it says is a flaw in 
the drafting. The amendment will give the community confidence that Parliament intends for judges to consider 
the statutory maximums when beginning to consider their sentencing options—particularly in the most serious 
cases.  

I want to touch a little on something that we all recognise, and that is the degree of community concern and 
frustration with, in particular, recent events with sentencing. Victims of crime, particularly those who are victims 
of serious crime against the person, their families, their friends and the community have expressed real 
frustration at what some of them have described as a sentencing system that is out of touch with their 
expectations. Although it is certainly the case that there have been, and continue to be, very genuine and 
successful measures to put in place programs to ensure that the voice of the victim is heard in court proceedings 
and prior to sentencing, I do not think there would be a member in this house who could truthfully say that he or 
she has not had constituents express real distress and, on occasion, anger and disbelief at some of the sentencing 
outcomes. I think that frustration comes down to several factors, some of which play a greater part than others. 
The frustration is, in part, because of what I think might be described as a historical lack of transparency in the 
sentencing provisions over the years. I do not say that to be disrespectful to the courts at all. It is a lack of 
transparency that I think occurred not because of a deliberate attempt to hide for the sake of hiding, but as a 
consequence in part, I think, of the provisions of the separation of powers, the independence of the judiciary and 
the notion of what was and was not proper for courts to make open to public scrutiny and open to the view of the 
wider community. How much should they make public while maintaining that independence and that proper 
separation? 

Another reason, in part, is the point at which most members of the community actually intersect or interact with 
the sentencing system. Most people, in fact, do not have firsthand dealings with the courts. Most people are 
observers through what they see and hear in the media. That tends to be, in the case of serious crimes, at the time 
that the crime happens and then at the time of sentencing. Of course, it is the nature of the media that the most 
salacious coverage is afforded to the most heinous of crimes. I do not want to be misinterpreted and have it 
thought that I am suggesting that we need to address this matter only because of the media reports of sentencing 
in a particular way—that is not my point at all—nor am I suggesting that community outrage at some of the 
more recent examples of how sentencing provisions are applied is because the community has been given an 
inaccurate picture—not at all. I am just making a point about what has developed over time, which is a lack of 
widespread community engagement, for a range of reasons, in the debate about the minutiae of the sentencing 
provisions. I think that has just occurred historically. 

What brought this matter into sharp relief in Western Australia most recently was the decision in July by the 
Court of Appeal in the case referred to as Yates. The Court of Appeal held that what was inserted into the 
sentencing provisions in 2003 as a transitional matter ought be treated as an ongoing, permanent application. The 
community looked with horror at some truly awful and serious crimes, and the community demand for change 
grew. Therefore, the Carpenter government announced its intention to ensure that those transitional provisions 
that set out the one-third discount on sentencing would be repealed. We also announced at the time that we 
would ensure that the legislation expressly provided that maximum sentences would be available for judges to 



Extract from Hansard 
[COUNCIL - Tuesday, 9 December 2008] 

 p1044b-1059a 
Hon Norman Moore; Hon Sue Ellery; Hon Giz Watson; Hon Adele Farina; Hon Anthony Fels; Hon Simon 

O'Brien 

 [2] 

include in the things they considered when they were exercising their discretion in the sentencing process. It was 
not for the sake of, if I might use the colloquial term, pointing out the bleeding obvious to the judiciary, but to 
ensure that the community expectation was met; that is, in particularly serious matters, instead of judges having 
to start from a discounted sentence and then having to weigh up the tariffs available for the sentence, and the 
precedent, the judges would have before them the express wish of Parliament that they also look to the statutory 
maximum. 

A key measure of a strong, healthy and robust democracy is an independent judiciary. We give effect to that, in 
part—although in other ways also—through the discretion that we afford the judiciary in how it goes about its 
tasks. However, it is fit and proper for Parliament to give clear and explicit views about how that discretion may 
be exercised, and this legislation broadens the terms of the exercise of that jurisdiction. However, we say that on 
one critical point of concern to the community, it is not explicitly clear, and it could be, without offending 
anything else that is in the bill or any of the policy intent of the bill. 

When I was preparing my comments for the second reading debate, I looked to a number of things. One of those 
was the media release of the Attorney General, which he issued on 26 November. It was headed “Liberal-
National Government moves to scrap Labor’s discount for criminals”. I thought, when I read that headline, 
“That’s taking a little licence really with the history of sentencing in Western Australia.” An ordinary person 
who read those words and attributed the ordinary meaning to those words might reach the conclusion that the 
one-third reduction, effectively, in sentencing was invented by the last Labor government and that nothing 
remotely similar to that existed prior to that, or, indeed, nobody else was able to influence the sentencing 
provisions which went into the current act and which this bill seeks to change. That would of course be an 
inaccurate conclusion to draw, because the media release is inaccurate and, at best, might be described as 
rewriting or taking a revisionist approach to history. I believe it is beholden on me to point out to the current 
Attorney General that the history of sentencing did not begin eight years ago; it began long before that. When the 
last change to sentencing was made, it put at the front, if one likes, of the sentencing process something that had 
happened at the back of the sentencing process through the remission provisions, in effect, when those 
remissions were determined. 

I decided to go back also to look at a report produced by the Standing Committee on Legislation on the 
Sentencing Legislation Amendment and Repeal Bill 2002 and the Sentence Administration Bill 2002. When the 
sentencing legislation was last before Parliament, the two bills were referred to that committee on 19 December 
2002, and the committee reported back on 23 May 2003. It was a five-person committee, with two government 
members, two opposition members and one member from the Greens (WA). Included in the two members from 
the opposition was the former Liberal Attorney General Hon Peter Foss. The committee produced a majority 
report and a minority report, although, for the purposes of this debate, the minority report did not consider the 
points that we are talking about today. However, I believe that chapter 4 of that eighteenth report, dated May 
2003, which deals with parole and remission, is of some relevance to us. In the overview of that chapter, the 
report identifies that — 

One of the aims of the Bills is to achieve what is termed “truth in sentencing”, namely the sentence 
imposed by the court truly represents the time that an offender will spend in prison, or is liable to spend 
in prison.  

In paragraph 4.75 on page 70 of the report, the committee gives an outline of a recommendation that it goes on to 
make. The paragraph states —  

In relation to sentence adjustment, the courts should simply remove one third from the current tariffs, so 
that the one third remission is removed before passing sentence. The Committee has made a 
recommendation to this effect (see recommendation 16). 

Recommendation 16 canvasses two matters. The second matter is of relevance to the debate we are having 
today—that is, the recommendation to amend what was, prior to then, clause 2 of schedule 1. The report goes on 
to outline the wording of the clause. The recommendation sets out five subclauses that have been repeated 
verbatim in the act that the bill before us seeks to amend. What that indicates—it is reflected in the government’s 
response to that report, which was tabled in due course—is that the bill was amended to include the very words 
that we are seeking to delete today. We are okay with that; we indicated that we would also seek to repeal those 
very words because the law was not being applied in a way that was satisfactory to the community. The reason I 
go back to that point in the committee report is that the headline of the Attorney General’s media release of 
26 November is really quite misleading in that those words were inserted in the act after considerable 
deliberation by a committee of the house, and those very words were supported by everyone on the committee, 
including the former Liberal Attorney General Hon Peter Foss. To suggest somehow that the history of 
sentencing began with the Labor Party, all by itself, putting these provisions in place is simply inaccurate and 
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does not reflect what actually happened. Yes, of course the government and the Labor Party enacted the 
legislation, but it is inaccurate and mischievous to suggest that it was done without the involvement of the other 
side. 

Hon Ray Halligan: We know when we don’t have the numbers. 

Hon SUE ELLERY: I will take the member’s interjection. Although the Liberal Party did not have the numbers 
on the committee if the Greens voted with the government of the day, the Liberal Party had the opportunity to 
provide a minority report. Indeed, members did provide a minority report and in that minority report they did not 
move away from the position adopted in the majority report; that is, that recommendation reflected the views of 
all members of the committee. 

Prior to the Labor Party coming to government, practical discounting measures were in place. The previous 
Liberal government introduced legislation to Parliament. Ultimately, that legislation was not proclaimed 
because, I think, that pesky little thing called an election intervened. 

Hon Simon O’Brien: They are pesky things. 

Hon SUE ELLERY: They are pesky. 

Hon Simon O’Brien: We’ve had only one decent one in the past seven and a half years! 

Hon SUE ELLERY: Ha, ha! I was going to be nice to the minister in my Christmas thankyous, but I am going 
to scratch his name off now! Now he is going to threaten me with Minties! 

Hon Simon O’Brien: Peace offering! 

Hon SUE ELLERY: It is the season! 

The PRESIDENT: Order, members! This is not the House of Representatives! 

Hon SUE ELLERY: No, it is not. Thank you, Mr President. 

It was the then government’s way of giving effect to the recommendations of the review it had commissioned, 
which was convened by the then Chief Judge of the District Court, Kevin Hammond. That legislation was 
intended to ensure that a prisoner’s remission was reduced—that is, the discount that I referred to earlier as being 
at the back end of the process—so that the time actually served was no longer than if the same prisoner had been 
sentenced under what was then referred to as the new legislation. 

The other issue I take with the media release is the reference it makes to the things that this legislation will 
change but that the bill does not even canvass. The media release of the Attorney General, dated Wednesday, 
26 November 2008, states — 

The legislation will establish a stronger, fairer and clearer justice system by addressing the following 
three key issues in sentencing: 

• repealing the Transitional Provisions … 

Those are the provisions that will get rid of the automatic one-third discount in sentencing. It will certainly do 
that and we are certainly supportive of it. The press release continues — 

• giving judges greater discretion to decide not to make an offender eligible for parole and 
greater discretion to make offenders serve longer periods of imprisonment before the offender 
becomes eligible for parole 

It will not do that. It goes on to say that it will limit the circumstances in which offenders are given discounts for 
early pleas of guilty and decrease the quantum of the discounts for early pleas in certain situations. It will not do 
that. I could not find anywhere in the bill the word “parole” or the phrase “early plea”. I am not sure what 
process the new government has in place to check the accuracy of the media releases that are issued by its 
ministers, but I suggest that it needs to be tidied up a little. 

I flagged at the outset of my comments that the opposition’s support for this bill is somewhat qualified, because 
we take the view that something is missing from the legislation—something that we say is easily added without 
in any way diminishing the other elements of the bill; nor will it diminish the government’s policy intention of 
addressing that genuinely held concern in the community that sentences need to better reflect what is set out in 
the statute. What is missing is explicit reference to give the community confidence that the judiciary, particularly 
when the most serious cases are before it, will give deliberate consideration to the maximum sentence available. 
We say that this is easily addressed through an amendment that will be moved later, and I will speak to it once it 
has been moved. 
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The only other point I will make before concluding my speech on the second reading debate is to reiterate that 
which is already on the public record: the opposition was happy to sit longer hours last week, to sit on a different 
day last week or to be here today. Today we supported the motion to suspend standing orders to ensure that, in 
the event that the house decides to amend the bill, there is no obstacle to the bill proceeding through all stages 
today. With those comments, the opposition will vote for the second reading of the bill. 

HON GIZ WATSON (North Metropolitan) [11.38 am]: I rise to talk to the Sentencing Legislation 
(Transitional Provisions) Amendment Bill 2008. I indicate that the Greens (WA) will support the bill, but 
hopefully with some amendments. 

The bill will repeal clauses 2 and 14 of schedule 1 of the Sentencing Legislation Amendment and Repeal Act 
2003. The new regime is specified to apply to all sentencing that occurs after the legislation comes into effect, 
including the sentencing of people who committed their offences during the previous regime. I will speak more 
about that later. 

Sentencing courts may consider the time required to be spent in custody for both the current offence and 
pursuant to any prior sentences made under any prior regime. The bill also contains a sunset clause that will 
apply after three years. 

As the Leader of the Opposition just stated, the opposition proposes to move an amendment to insert a further 
clause specifying that a sentencing court may impose a fixed term of imprisonment up to the statutory penalty. 
The opposition argues that this is necessary to ensure that this option is available to a sentencing court. I note 
that the government has indicated it disagrees with this, saying that the change is unnecessary to achieve this, 
and that the amendment was not passed in the other place. 

By way of background, before 2003 it was the practice in Western Australia to remit significant portions of the 
prison sentence to be served in almost all cases. As at 2003, the portion that was remitted was one-third. For 
example, a person sentenced to an 18-month term of imprisonment would spend six months in prison and six 
months on parole, and have six months remitted. Between 1981 and 2003 the question of whether, and if so how, 
this practice should be abolished without thereby causing prisoners to spend longer in custody was considered 
repeatedly. The idea was to better match the sentence imposed with the sentence served; hence the expression 
arose of “truth in sentencing”. The culmination was the Sentencing Legislation Amendment and Repeal Act 
2003, which is the act that Hon Sue Ellery referred to via the committee report that was prepared on that bill. The 
relevant part of the act is schedule 1, “Transitional provisions”, particularly subclauses (1), (4) and (5) of clause 
2. Subclause (1) provides — 

If a court sentencing an offender to imprisonment proposes to impose a fixed term (with or without a 
parole eligibility order), it must impose a fixed term that is two thirds of the fixed term that it would 
have imposed had the old provisions been in operation at the time of sentencing. 

Subclause (4) states — 

A court does not have to apply this clause if, in sentencing an offender, the court follows the practice of 
the court as established in accordance with the new provisions and this clause. 

Subclause (5) states — 

This clause does not apply if — 

(a) the statutory penalty for the offence for which the offender is being sentenced has been 
amended since the new provisions commenced; 

(b) a guideline judgment given under section 143 of the Sentencing Act 1995 since the new 
provisions commenced applies to the offender or the offence for which the offender is being 
sentenced; 

(c) the application of this clause would be inconsistent with or contrary to any other judgment 
given since the new provisions commenced that binds the sentencing court; 

(d) a court is imposing a term under section 401(4) of The Criminal Code; or 

(e) a court is sentencing an offender to a term that, under the old provisions, would have been a 
prescribed term within the meaning of section 85 of the Sentencing Act 1995. 

I understand that the abolition of remission brought WA into line with some other Australian jurisdictions in this 
respect, although different jurisdictions use different processes for determining a sentence. Clause 2(1) of 
schedule 1 established a two-step process. First, the court must determine—taking into account the usual factors 
including aggravating and mitigating factors such as an early guilty plea—the sentence it would have imposed 
had the old regime still been in operation. Secondly, the court calculates two-thirds of that sentence. To use the 
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example as stated previously, under the new regime that person would now be sentenced to 12 months’ 
imprisonment; that is, two-thirds of 18 months, spending six months in prison and six months on parole. 

Though the schedule is denoted “transitional”, five years later courts are still going through this same arithmetic 
exercise. Three of the five judges in Yates v The State of Western Australia [2008] held that clause 2(4) meant 
that Parliament envisaged that with this schedule the arithmetic process could be dropped and sentences 
determined in accordance with the newly accepted range of sentences. One judge stated that the reason this has 
not happened is that transparency of the sentencing process requires that the sentence to be imposed on an 
offender should be identified before application of the one-third deduction. The ongoing nature of the 
transitional provisions has meant that a question has arisen about whether schedule 1, clause 2(1), applies to 
sentencing for new offences created after the legislation came into operation. 

On 10 July 2008, in the case of Yates v The State of Western Australia, the Court of Appeal, comprising five 
judges, delivered its judgement. Each judge delivered a separate judgement and the court held three to two that 
the answer to the question was yes. The Court of Appeal is the highest court in Western Australia. The question 
is how to resolve this issue. Clauses 2(5) and 14 offer some options, but currently none of those applies. Clause 
2(5)(a) offers a particular legislative option, but to legislate to amend the statutory penalty for every offence 
would be an enormous and artificial task, and enormous care would need to be taken to avoid retrospectively 
increasing prisoners’ time in custody through making the maximum penalty for an offence higher than it was 
when the offence was committed. The alternative is to legislatively oust the operation of clause 2 generally, 
making it clear that the penalty is not subject to the usual arithmetic calculation that clause 2 imposes. That is 
what this bill that we are debating this morning seeks to achieve. 

I have had a relatively brief time in which to consult on this bill and its impacts. I note for the record that I did 
not ask for extra time to consider this bill. I remind members that the tradition of this chamber is to allow a bill 
to rest for a full week before it is debated. We are therefore debating this bill earlier than is the practice of this 
house. I am not objecting to that. 

Hon Bruce Donaldson: One day only! 

Hon GIZ WATSON: One day only; absolutely! Nevertheless, I am sure members opposite will recall times 
when loud protests have been mounted about the house being required to deal with matters in a short time. I 
might say that it is typical of this time of year when controversial and quite significant bills come into the house 
and we are asked to deal with them more quickly than we would otherwise. I am not objecting to that, but I am 
objecting to the fact that it was reported that the Greens (WA) asked for extra time when no member is getting 
extra time, and to the fact that I did not ask for it; it was offered. 

Hon Bruce Donaldson: I thought the Leader of the House was showing that the customs and usage of this house 
are still very important. 

Hon GIZ WATSON: He was going almost all the way to fulfilling them. 

Hon Bruce Donaldson: Absolutely! I feel he should be commended for that. 

Hon GIZ WATSON: It was well received and I did thank him for the offer. 

During the last few days my research officers have had the opportunity to discuss this bill with a number of 
relevant organisations, including the Criminal Lawyers’ Association and the Law Society of WA, and have had a 
conversation with the Director of Public Prosecutions as well as with Mr Steve Dix, whose son was the victim of 
a particularly horrific case back in 2005. We have had useful feedback from a number of those organisations and 
people. 

I want to now tackle the issues that this bill raises, particularly the point about the retrospective impact, which is 
contained in proposed clause 3A(2) to schedule 1. Both the Criminal Lawyers’ Association of Western Australia 
and the Law Society have expressed strong concerns about this proposed clause, which provides for the new 
regime to begin at the same time for all sentencing, including for offences committed before the act comes into 
effect. Article 15 of the United Nations International Covenant on Civil and Political Rights states — 

• No one shall be held guilty of any criminal offence on account of any act or omission which 
did not constitute a criminal offence, under national or international law, at the time when it was 
committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time when 
the criminal offence was committed.  

Section 10 of the Sentencing Act 1995 to some extent reflects this, and states — 
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If the statutory penalty for an offence changes between the time when the offender committed it and the 
time when the offender is sentenced for it, the lesser statutory penalty applies for the purposes of 
sentencing the offender. 

The proposed new clause to schedule 1 does not actually change the statutory penalty, but, rather, removes an 
artificial fetter to imposing that penalty. However, I regard this clause as being effectively retrospective because 
defendants who commit offences before the operation of this new regime will be exposed to the possibility of a 
longer custodial term than would have been previously imposed, whether or not the court chooses to impose it 
after considering all relevant matters, including precedent. For that reason I will be moving an amendment to 
delete this proposed clause and thereby delete the retrospectivity in the bill. I apologise to members that the 
amendment has only just been circulated, but I am trying to keep up with the game here. 

With regard to the nature of the new regime—relating to proposed clause 3A(3) of schedule 1 and the 
foreshadowed amendment from the opposition—I received a briefing on this bill, which I appreciate, and I 
consulted the Director of Public Prosecutions, the Criminal Lawyers’ Association and the Law Society. It is 
interesting to note that within the range of senior lawyers in this state there is a considerable difference of views.  

Hon Adele Farina: No surprise there.  

Hon GIZ WATSON: No surprise at all. One point of view is that this clause strikes the right balance in 
providing for judicial discretion, that the wording of the clause is tautological and that this clause, if passed, is 
not very likely to do real harm. The other point of view is that this clause is an invitation to a sentencing court to 
look behind the head sentence to time actually spent in prison, and that this is highly unusual. Notwithstanding 
the minister’s lengthy second reading speech, this bill should more clearly explain what Parliament expects 
sentencing courts to do. On this view, there is a concern that if the bill is not more explicit, perhaps there will be 
no effective change in penalties imposed for the most serious offences. If we agree on one thing, it is that the 
intention of this bill is that it is correct to seek to make adjustments for some of the more serious offences to 
allow for increased sentences. The opposition’s proposed amendment is seen to go part of the way to resolving 
that problem. The difference in views reflects the complexity of the issue. For over two decades, this issue has 
exercised the minds of judges, lawyers and politicians from all parties. It is recognised that this is a dilemma.  

Section 150 of the Sentencing Act 1995 provides for a review of the operation and effectiveness of the act after 
1 July 2007 and five yearly thereafter. It is interesting that the first report is now overdue. I note that this bill 
contains a sunset clause—that is, that clause 4 will expire after three years.  

This is a complex problem that has exercised the minds of a lot of people over a considerable number of years, 
and this bill is an attempt to resolve that dilemma. It is also important that the government undertake to review 
the operation and impact of these particular changes, assuming that the bill passes through this place, in a timely 
way. I seek a commitment from the government that the operation of this new regime will be reviewed within 12 
to 18 months—that is, before the sunset clause comes into effect. This could be added to the review that is part 
of the five-yearly review under the Sentencing Act. It is important that the house hear some commitment from 
the government to a fairly speedy review of the operation of this bill.  

I will make some general comments about the contextual framework for, and implications of, this bill. State 
justice in Western Australia is the key issue that we are considering in this debate. According to Chief Justice 
Wayne Martin, by way of a presentation he made during Law Week this year entitled “The State of Justice: The 
Truth about Crime and Sentencing”, 80 000 sentences are imposed each year in Western Australia, mainly in the 
Magistrates Court, and the media might pick up on about 50 to 100 of those sentences each year and run a 
differing opinion on the appropriate sentence in the particular cases. In his presentation, Chief Justice Martin 
reflected on the truth-in-sentencing debate in 2003 and shared his assessment that the abolition of remission 
would have brought the prison system to the point of collapse.  

Significant concerns have been expressed about the impact of the proposed changes on the rate of incarceration. 
Irrespective of whether members think that people should be sentenced or that sentences should be harsher, the 
likely impact is that there will be more people in prison.  

I refer now to the question of the purpose of sentencing. In a paper entitled “Judges’ Attitudes and Perceptions 
Toward the Sentencing Process, 2006” Associate Professor Geraldine Mackenzie from Queensland University of 
Technology’s Faculty of Law outlined the purposes of sentencing as follows — 

• Retribution … to ensure that the offender is punished appropriately … 

• Deterrence 

• Rehabilitation 
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Rehabilitation is widely recognised as the most significant purpose for sentencing youthful offenders. To 
continue — 

• Protection of the community 

• Denunciation 

• Restoration 

Unfortunately, the bulk of the public debate rests on retribution and not on the other factors we hope to achieve 
in a justice system and sentencing. I have consistently tried to raise in debate in this Parliament that sentencing 
must equally seek to achieve those other outcomes as well. It is not unusual that the public debate revolves 
largely around the question of deterrence and retribution, but not the other significant objectives of sentencing.  

Prison statistics indicate that the imprisonment rates per 100 000 adults in Western Australia is 228; New South 
Wales, 176; and South Australia, 132. Imprisonment rates per 100 000 population in Western Australia is 173; 
New South Wales, 141; and Canada and England, 148. The daily cost per prisoner in Western Australia is $218. 
The Indigenous imprisonment rate in Western Australia is 18 times higher than the rate for non-Indigenous 
people. Only nine per cent of prisoners serve sentences of less than 12 months, and 53 per cent have been 
previously sentenced. It is true that the trend shows that we are imprisoning more people in Western Australia 
for longer periods. There is no change in direction. Indeed, this bill might exacerbate that situation.  

The most recent Western Australian “Weekly Offender Statistics”, dated 27 November this year, indicate that 
there are 3 970 adult prisoners and 155 juvenile prisoners in WA. Only 265 are considered to be high risk, and 
only five are dangerous sex offenders. If we compare those figures with the May 2008 figures, when there were 
3 722 adult prisoners in WA, we see that the figure has, in that short period, increased by 250 people.  

According to the Judicial Commission of New South Wales, our prisons are full and prisoners are being held in 
facilities beyond capacity. The optimum use of facilities is between 85 and 95 per cent. Acacia Prison is at full 
capacity—that is, 750—and currently it is housing 808 prisoners. Bandyup Women’s Prison’s capacity is 145 
and currently it is holding 182 prisoners. Casuarina Prison has a capacity of 397 and currently it is housing 613 
prisoners. The official average rate in 2005-06 was 102.2 per cent. A similar rate of 102.6 per cent in New South 
Wales was assessed by the Productivity Commission. The Productivity Commission has reported that in 2005-06 
the prison system in New South Wales was operating beyond optimal capacity and that it was the second highest 
design capacity in use after that in South Australia.  

We have an issue that our prisons are already overcrowded. We have an issue in that the basic services and 
programs are unable to be delivered to the numbers of prisoners in our state. I have more information on that, but 
I will cut it short at this point.  

The government, by its own information, has indicated that this bill will result in an increase in the prison 
population. I have a number of questions to put to the government, the first of which is: what is the extent of the 
estimated increase in the prison population after one year, two years or three years after this bill comes into 
operation? Does the government believe that double-bunking is an acceptable long-term strategy in prisons? 
What is the current standard bed capacity without double-bunking, and how many prisoners are being double-
bunked? What proportion of the prison population will be doubled-bunked in three years’ time? Does the 
government have a strategy for reducing double-bunking in prisons?  

We need also to think about the financial implications. The Department of Corrective Services’ budget for 
2008-09 is more than $472 million, which is an extraordinary sum of money. I understand, from information 
reported in The West Australian, that it is estimated that the cost of providing an additional 604 new prison beds 
will be $195 million over four years. How will this additional cost stack up against the government’s three per 
cent efficiency dividend? Are prisons to be exempted from the three per cent efficiency dividend? The cost of 
incarceration of juvenile offenders in Western Australia is currently very close to $200 000 per annum for each 
offender. Surely we can find a better way to use this money to reduce offending and resolve juvenile crime 
issues at their source, rather than building additional prison capacity—I suspect that that is where we are again 
heading. 

There is no empirical evidence to support the view that longer terms of imprisonment are a means of effectively 
improving community safety. I refer to the Tasmanian Law Reform Institute’s June 2008 report on sentencing, 
which found that there was no empirical evidence of a relationship between crime levels and sentencing, and 
states — 

Crime levels are largely unaffected by sentencing levels so sentencing reforms cannot significantly 
impact on crime level. 
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I hope that The West Australian might report this, because I think there is some sort of expectation that bills of 
this nature will somehow reduce crime or make the community safer. The reality is that they do not; they may 
react to demands for stronger punishment from sections of the community, but they do not impact significantly 
on crime levels. The purpose of scrapping the remissions process was to achieve truth in sentencing, not harsher 
penalties. However, since the amendments that went through this chamber in 2003 have been in place, penalties 
for the most serious offences have been widely regarded as insufficient. This needs to be addressed, but the 
government must also canvass alternatives to longer terms of imprisonment, including the prevention of crime 
through addressing social factors, as identified in Professor Fiona Stanley’s work on resilience, and in the 
recommendations of the Royal Commission into Aboriginal Deaths in Custody. The government should also 
look at restorative justice processes, and increasing the availability of programs as identified by the Prisoners 
Review Board’s annual report for 2008, which reveals that prisoners are not being provided with the programs 
that form part of their rehabilitation process within the prison system. I refer also to some information from Patti 
Chong, a well-known Perth lawyer. I quote from her blog posted on WAToday.com.au on 19 June 2008, entitled 
“The truth about ‘truth in sentencing’” — 

Our community must weigh up retribution with punishment. A prisoner sitting in a cell costs the 
community far more than a rehabilitated offender able to reintegrate into the community after being 
adequately punished for the crime. 

… 

Don’t get me wrong, I am a strong believer in the saying that “if you do the crime, you do the time”. 
But longer sentences to satisfy our need for revenge are not the solution. 

We as a society must look at the causes of crime — upstream — and not try and find solutions in 
building more prisons — downstream. It is too late then. 

The establishment of a judicial commission is an option that I have canvassed in this place before. Establishing a 
judicial commission could be a way to help the public gain confidence in the sentencing process. One of the key 
drivers in the public debate about sentencing is the question of whether the public has confidence in the 
sentencing process. Sentencing courts apply laws set by Parliament. This debate is not taking place because the 
courts or judges have done anything wrong; however, the judiciary has occasionally come under fire from the 
public—particularly on this issue—as a result of its decisions. A judicial commission in Western Australia 
would help the public gain confidence in the judicial process by providing a better process for the investigation 
of complaints against judicial officers. Judicial education would also help this process, particularly by making 
available a judicial information research system to assist judicial officers to do their job. Given the scope for 
judicial discretion that this bill will provide, judicial education is particularly necessary to ensure that judicial 
officers are kept abreast of case-by-case developments. I have actively pursued the establishment of a judicial 
commission for about a year. The former member for Nedlands is on record as supporting the initiative when she 
was shadow Attorney General. My hope is that my contribution to the second reading debate may persuade the 
current Attorney General to consider the proposition that the establishment of a judicial commission would help 
improve public confidence in the judiciary. For the record, I have sent a letter to the Attorney General about this 
matter. I hope that I will get from him some indication of interest in going down this path, which is the path that 
New South Wales has gone down. Indeed, the Chief Justice of Western Australia, Hon Wayne Martin, has 
expressed his support for the establishment of such a commission in this state. 

With those comments, I indicate that the Greens (WA) are happy to support this bill, recognising that the 
ongoing existence of the transitional provisions have created a problem that needs fixing. The Greens (WA) will 
move a couple of amendments to this bill, and I will make some further comments at the committee stage. 

HON ADELE FARINA (South West) [12.07 pm]: I rise to speak broadly in support of this bill and its passage 
through this place, although I do so with a number of reservations. I am concerned that the bill will not actually 
achieve what the government suggests or alleges that it will achieve. Sentencing is a very complex area of the 
law, even for lawyers and some judges. There is consequently a lot of confusion surrounding the application of 
sentencing practices. I was unable to attend the briefing on this bill, so during the committee stage I will ask a 
number of questions that I did not have the opportunity to ask at the briefing and I think need to be put on the 
record. 

Sentencing practices have always been as controversial as they are complex. There is no question that there is 
significant and growing community dissatisfaction with some of the sentences that have been imposed on 
offenders. The perception in the community is that sentences being imposed, and sentences served, do not reflect 
the gravity of the crimes committed, especially in the worst cases. The discounting of sentences is a practice that 
has gone on for decades. Prior to the 2003 amendments to the sentencing legislation, the practice was that a 
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sentence would be artificially reduced by one-third after it had been imposed. It is not the case that the practice 
of discounting sentences was a result of the 2003 amendments to the sentencing legislation. The 2003 
amendments simply sought to make transparent the practice of discounting sentences. Following the 2003 
amendments, the sentence handed down by a judge would be the sentence served, subject to parole. No 
deductions or discounts were introduced as part of the 2003 amendments; they already existed. I want to put that 
idea to rest.  

The Sentencing (Consequential Provisions) Act 1995, which came into operation in 1996, replaced section 29 of 
the Prisons Act 1981 with separate provisions that, when combined, had the effect of providing an automatic 
one-third reduction to all prison terms to be served. For the record, this issue really arose from those 
amendments in the 1995 act, not the 2003 amendments to the legislation.  

We have also heard from other members and the media that some frustration has been expressed by members of 
the judiciary about deducting one-third off a sentence automatically. Today we are trying to address these issues. 
I am concerned that the bill, which is very brief with only five clauses, was accompanied by a very lengthy 
second reading speech. It is the longest that I can recall during my time here. As we all know, second reading 
speeches form a de facto instruction to the judiciary, detailing what the government believes the legislation 
means. It concerns me that the explanations contained in the second reading speech are not actually detailed in 
the bill itself. This is not a desirable position. In my view, the law should clearly express and contain the entirety 
of the legislation passed. The judiciary, lawyers and members of the community should not have to rely on 
extrinsic aids to understand the intention of Parliament in passing legislation. This should be clearly 
ascertainable in the legislation itself. I hope that it does not become a practice of this government to pass very 
brief legislation accompanied by very lengthy second reading speeches. 

There is a belief in the community that has been advanced by some government members that the legislation will 
result in higher sentences being imposed, resulting in maximum terms of imprisonment. It needs to be made very 
clear that the legislation does not do this. The legislation before us does not mandate the imposition of maximum 
prison terms. All it does is broaden the discretion of the judiciary while still retaining some provisions that will 
continue to apply downward pressure to the imposition of longer sentences. It is important that that is made very 
clear to the community. If the community expects that this legislation will result in maximum prison sentences 
being imposed, they will be disappointed because that is not the case.  

I would also like to draw to the house’s attention, which the Leader of the Opposition has already done but I 
think it warrants repeating, to a statement issued by the Attorney General on 26 November 2008 headed 
“Liberal-National Government moves to scrap Labor’s discount for criminals”. It states — 

The legislation — 

That is before the house today — 

will establish a stronger, fairer and clearer justice system by addressing the following three key issues in 
sentencing: 

• repealing the Transitional Provisions (eradicating the present automatic one-third discounts in 
sentencing for criminal offences) 

The legislation does that; there is no issue there. The second issue is — 

• giving judges greater discretion to decide not to make an offender eligible for parole and 
greater discretion to make offenders serve longer periods of imprisonment before the offender 
becomes eligible for parole. 

This legislation does not achieve that, and it is wrong to suggest that it does. The third issue that the Attorney 
General raised is — 

• limiting the circumstances in which offenders are given discounts for early pleas of guilty and 
decreasing the quantum of the discounts for early pleas in situations where offenders had no 
real choice, given the strength of evidence against them, but to plead guilty to a serious 
offence.  

Again, there is nothing in the legislation that provides for this, and it is wrong to suggest that it does. The 
Attorney General was forced to concede in debates in the other place that this media statement was sloppy. I 
would say that it is more than sloppy. By way of explanation, the Attorney General said that the media release 
creates the impression that the piece of legislation currently before the Parliament deals with the last two dot 
points, which it clearly does not. In saying this, we were left with the suggestion from the Attorney General that 
more legislation was to follow that would address these two additional dot points. I would be very interested to 
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learn from the minister handling this bill the time line for the introduction of legislation that will address these 
two dot points and how that may interrelate with the legislation currently before the house. If the Attorney 
General saw this as a package, it would benefit the house if it were presented at the one time so that we could 
consider the matters at the same time. I also think it is very disappointing that in having had to concede that his 
media release was sloppy, the Attorney General did not see fit to issue a fresh media statement correcting his 
earlier media statement so that the public was not left with the impression that the legislation that is currently 
before the Parliament will do a number of things that it clearly will not do. The Attorney General or the Premier 
should be correcting that media statement so that the community is not led astray and is not misinformed about 
what the legislation before the house is doing.  

The other issue I would like to address is the fact that the second reading speech was silent on the issue of what, 
if any, consultation was undertaken by government with stakeholder groups in the drafting of the bill. I would be 
very interested to know whether the Attorney General consulted with the Law Society of WA, the Criminal 
Lawyers’ Association or any other relevant groups. If so, what were their views on the legislation before us? 
Could the minister table any comments or advice provided by those groups? 

We have heard in the media that the shadow Attorney General has received advice from a number of senior 
government lawyers and lawyers in private practice about concerns relating to this piece of legislation and 
whether it achieves what the government alleges it will achieve. Hon Giz Watson echoed those concerns through 
her research officers’ discussions with a number of these groups, from which she indicated that a very diverse 
response was received. That is usually the case when more than one lawyer is in a room—one is likely to get 
differing opinions. We need to discuss in detail exactly what those concerns are, try to understand them and 
ensure that the legislation addresses those concerns and achieves what we are saying it will achieve. The 
community has great expectations that this legislation will reform the sentencing practices and the sentencing 
process. It will be very disappointed if the legislation does not achieve what the government said it will achieve, 
and we will find ourselves back in this place reviewing this legislation. I feel confident that that will be the case. 
I am not saying that the government is deliberately not trying to achieve what it says it is trying to achieve. As I 
stated earlier, sentencing practices and sentencing laws are very complicated. The interpretation of those laws 
and the implementation of those practices also can be very complicated. I am concerned that, as is frequently the 
case, we have been placed in a position in this house in which we are being asked to deal with a matter of great 
importance in a very short period, for which much more careful consideration is actually required.  

The concern that has been raised derives from the fact that the legislation will not mandate maximum sentences 
to be imposed, even in the worst possible cases, and there is a view that the mere repeal of the transitional 
provisions will not make the maximum sentence available. Maximum penalties will not be imposed by the courts 
for a variety of reasons, as outlined in addresses by other members, but I will just briefly reiterate them. Firstly, 
the provisions of the Sentencing Legislation (Transitional Provisions) Amendment Bill 2008 state that new 
offences be interpreted against the backdrop of the law in force at the time. This really relates to precedent. The 
courts will have to have regard to precedent when considering new penalties after the passage of this legislation, 
which will continue to limit the scope of judicial discretion. 

Secondly, there is the decision in Yates. I encourage those members who may not have read Yates to do so. It 
makes for a very interesting read. The decision in that case involved five Supreme Court justices—the most 
eminent legal minds in this state—having very different views about what the 2003 amendments were intended 
to do. It illustrates the complexity of this area of law, and also illustrates the need for all of us in this chamber 
and in the other place to give very careful consideration to legislation and to ensure that the meaning of the 
legislation is clearly stated. The reality is that when other people refer to it without the background information 
or briefings that members receive, they might interpret it completely differently from what Parliament intended. 
Therefore, getting the wording right is very important.  

The Yates decision determined that the transitional provisions are permanent, and that discounting will apply to 
all sentences of imprisonment, except for those that fall into the statutory category in which there was a modified 
penalty. That has significant implications. This legislation does not expressly, or by necessary intendment, 
overturn the Yates decision. The need for this legislation to overturn Yates has concerned some legal minds. If it 
does not, then the decision in Yates will continue to be relevant in sentencing. 

Thirdly, under clause 4, proposed clause 3A(3) provides that a sentencing court is to consider the practical effect 
of how long someone would have spent in prison under past sentencing regimes as a guide in passing sentence 
on a particular case. The intention of this clause, as I understand it, is to provide consistency in sentencing, 
which does not concern me as I strongly support the need to have consistency in sentencing. However, this 
provision does not state that maximum sentences should be available to the court when making those sentencing 
determinations. I think that raises a problem, in that the legislation does not provide that counterbalance. I will 
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expand on that when we consider the bill in detail during the Committee of the Whole stage. I think the mere 
existence of proposed clause 3A(3) requires something to be said about the ability of the courts to impose the 
maximum statutory sentence. In my view, the existence of proposed clause 3A(3) serves to compound the fact 
that a mere repeal would not open up the ability to impose the maximum penalty. 

Fourthly, the legislation fails to provide a new sentencing regime. It repeals the transitionary provisions, but it 
does not actually establish a new regime. This means that the legislation is unlikely to result in the maximum 
sentence being available to a judge for the three reasons I have already explained. The courts will be guided by 
precedent and judicial guidelines provided under section 143 of the Sentencing Act 1995, which will serve to 
reduce the likelihood that maximum penalties will be imposed. 

Fifthly, it is important that the community and members in this place understand that the legislation does not, as 
has been alleged, provide greater clarity, make sentencing less complex, or remove discounting of sentencing. 
The courts will still be required to take into account the sentencing principles contained in section 6 of the 
Sentencing Act 1995, which state —  

(1) A sentence imposed on an offender must be commensurate with the seriousness of the offence. 

(2) The seriousness of an offence must be determined by taking into account — 

(a) the statutory penalty for the offence; 

(b) the circumstances of the commission of the offence, including the vulnerability of any 
victim of the offence; 

(c) any aggravating factors; and 

(d) any mitigating factors. 

Courts must take these into account as well as any relevant guidelines in a guideline judgment given under 
section 143. That allows a fair bit of variance and a quite extensive range of factors to be considered by the 
courts when handing down sentences. I am not arguing against these provisions because they are very important, 
but it is wrong to suggest to the community that there will be greater clarity because of this legislation; the 
reality is that judges will still have a very wide discretion—as they should—in determining sentence, as is very 
clearly stated in the Sentencing Act. 

I think it is also important to bring to the attention of this place and the community the provisions of the details 
of section 90 of the Sentencing Act, which provides — 

(1) A court that sentences an offender to life imprisonment for murder must either — 

(a) set a minimum period of at least 10 years that the offender must serve before being 
eligible for release on parole; or 

(b) order that the offender must never be released. 

Also, section 96 states — 

(1) A prisoner serving a sentence of life imprisonment for an offence other than murder is not to 
be released before he or she has served 7 years of the sentence. 

It is clear that although offences such as murder, and a few others, provide a maximum statutory term of 
imprisonment of 20 years, the Sentencing Act provides that in the case of murder a minimum of only 10 years 
needs to be served before a person — 

Hon Simon O’Brien: It is not automatic. 

Hon ADELE FARINA: No, it is not automatic—before a person is eligible for parole, and the courts may 
impose a longer period. The Sentencing Act makes provision for a lesser period than the maximum to be served. 
It is important that the community understands that those provisions will continue to be in place in the 
Sentencing Act, so that if it thought that with the passage of this legislation maximum sentences will be imposed, 
that will simply not be the case because of the other factors that judges must consider when determining 
sentence, and also the issue of eligibility for parole which also comes into play. 

I undertook not to speak for too long, and I have probably spoken for longer than I had intended to, so I will 
leave it at that point. I have raised my key concerns about this legislation and I foreshadow that I will be seeking 
to move an amendment which will seek to address some of those concerns. I invite the minister to have a word to 
the Attorney General about correcting the public record to properly state what this legislation will achieve to 
make it clear to the community. A lot of frustration in the community results from misinformation, so to the 
extent that we can, we should not be misinforming the public. 
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HON ANTHONY FELS (Agricultural) [12.29 pm]: I rise in support of the sentencing legislation but not in 
support of Hon Giz Watson’s proposed amendment that appears to impose a retrospective element into the 
legislation. That retrospectivity would impose this legislation on offences that have either been heard and 
resulted in a conviction or are yet to be heard.  

I ask the minister the question: if this bill is passed as presented, does the retrospectivity allow the Crown to 
appeal against recent cases in which sentences have been imposed under the old legislation with a view to extend 
the term of imprisonment? Likewise, with criminals who have been convicted in the past five years, or during 
the period of application of this truth-in-sentencing legislation since 2003, will that provision allow any such 
offenders to appeal any part of their sentence? 

The WA Family First Party supports this legislation. We believe that any criminal who commits a crime and is 
found guilty ought to serve the appropriate penalty for that crime. I understand that this legislation was brought 
in before I came to Parliament on the basis that there was a lot of public dissension over the fact that criminals 
were convicted and given a sentence, and then were pretty well automatically given a one-third reduction in that 
sentence for good behaviour. That developed over years in the old prison system in that prison governors had 
discretion, based on good behaviour, to release prisoners before they completed their term of sentence. Issues 
were obviously associated with that situation. When prisoners were due to be paroled, it was pretty well 
available to most prisoners that they were entitled to an automatic one-third reduction in sentence. Truth in 
sentencing brought that forward. Instead of the Parole Board, or whatever body dealt with it at that time, the 
sentencing judge would reduce the penalty by one-third at the time of sentence.  

If there is outrage about how long certain prisoners spend in jail for certain offences, the best way to address that 
situation is to increase the term of imprisonment or penalty for such offences in the statutes. I am talking here 
about the most serious offences.  

As I understand it, if an offence is committed that carries a penalty of up to six years’ imprisonment, under truth-
in-sentencing legislation that is automatically reduced to four years. If an offender is sentenced to four years’ 
jail, he would be out of jail in two years—whereas under the old system, he might have received a six-year jail 
sentence. He would get two years off for good behaviour and another two years on parole. Either way, he would 
still spend two years in prison. I understand this legislation will not extend the prison term for most prisoners 
convicted and sentenced in this state.  

The recent case in Geraldton involving the attack on William Rowe was a tragic situation from start to finish. It 
is an issue that is close to my heart because it is in my electorate. I heard about the attack on the news at the time. 
I did not know any of the family at that time. I asked a number of questions in this house when we resumed 
earlier this year about the slow response of the police and ambulance services, and a whole lot of other issues. 
Something like six calls were made to the emergency 000 service and three calls made to the Geraldton Police 
Station, but there was no response. The tragedy was that some time after those first calls were made, William 
Rowe was attacked with a cricket bat and subsequently fell and died from those injuries. There were further 
mess-ups in that case. One could not imagine that anything could go worse in that situation. Issues arose with the 
Royal Flying Doctor Service in transporting one of the other victims of that attack down to Perth. Issues arose 
with the charging of the person who committed that offence—namely, concerning whether he would be charged 
with murder or manslaughter or some other offence. As I understand it, the family were not consulted during that 
process. An issue arose with the lesser charge of manslaughter, the resultant plea bargaining process and, 
ultimately, the sentencing regime in relation to the offence. I believe the convicted person received a three-year 
sentence.  

In relation to the retrospectivity clause in this legislation, I wonder whether the Crown is able to ask for an 
offender to be re-sentenced in view of public opinion and putting those expectations first.  

I refer to the Bropho case. I believe Robert Bropho is currently serving a sentence. That is another matter that 
caused a lot of public anxiety at the time. The judge made the comment that he could have started with a 10-year 
sentence and worked back from there. Ultimately, Robert Bropho was given an 18-month sentence for charges in 
relation to paedophilia or offences of that nature.  

If this amending legislation now abolishes clause 2 of schedule 1 of the sentencing legislation, I ask whether it is 
possible for the Crown to ask for such offenders to be re-sentenced given the public outrage at the time of 
sentence and since?  

From all accounts, prisons in Western Australia are full. We urgently need a new maximum-security prison and 
other prisons. A number of issues, other than amending this truth-in-sentencing legislation, need to be looked at. 
A lot of people are sent to jail for defaulting on fines, and they thereby take up places in jail. If this legislation 
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will lead to longer sentences for serious offences, then Family First welcomes that change, but I wonder what is 
in place to cope with any increase in prison numbers in this state.  

In order to deal with serious offences, we need a bigger police presence around the state. That is a different issue, 
but I think it is far more important to concentrate the government’s resources on improving and increasing police 
resources in the state rather than merely window-dressing with this sort of legislation. We say it is outrageous 
that these sentences can be reduced by so much, but, at the end of the day, when criminals are convicted, they 
will pretty well be given the same sentence. That was why the legislation was brought in in the first place.  

I was driving back from the country on Saturday night and travelled through the town of Pingelly, which is not a 
large town. There is not much activity there on a Saturday night. I stopped my car at a T-junction and turned 
right. I went about 50 metres and a police car came up behind me and pulled me over for a random breath test. 
Fortunately, I had not had anything to drink for some time and was quite pleased that I had not driven through a 
Stop sign or committed any other offence. I blew in the bag and headed off to Perth. It was 11.15 on Saturday 
night. Two police officers were in the car, because police need two police officers in each car for safety and 
whatever other reasons, but in a town like Pingelly, where I think all they would have been doing that evening 
would be stopping the occasional car going past, I would be very surprised if any offences were committed, 
given the volume of traffic that goes through that town at that time on a Saturday night. Pingelly is only about an 
hour and a half from Perth, so why does the police department not ask those policemen to travel to Perth for the 
weekend and simply drive the car around Northbridge or Perth streets or wherever? I think they would do a far 
better job of reducing crime in the state than if they were — 

Hon Simon O’Brien: Is the member arguing for fewer police resources in his electorate? 

Hon ANTHONY FELS: I think there should be more police stations but I do not think that the officers should 
have to work in the town of Pingelly on a Saturday night. I do not know what else they might have done that 
night; they might have had some serious matter to investigate or whatever — 

Hon Simon O’Brien: Maybe they were specifically posted to Pingelly that Saturday because they knew the 
member was coming to town! 

Hon ANTHONY FELS: That is probably the reason they were there. I would like to know who tipped them off 
that I was coming through. 

However, another issue with having two policemen in a police vehicle in that sort of situation is why we cannot 
improve the efficiency of the resources by putting a civilian with a policeman in the car. At least there would be 
two people to accompany each other and, again, the civilian could drive the car to Perth so that the policeman 
would not be exhausted from driving around everywhere. We would be able to utilise police resources to reduce 
crime by an increased presence, rather than window-dressing something in this legislation to say that we will 
give judges the ability to add an extra one-third to the term of the sentence, although the amount of time the 
offender will spend in jail will be the same. 

On the retrospectivity issue, when I was at university in 1982, I attended Liberal Club meetings at the University 
of Western Australia campus. The likes of Senator Noel Crichton-Browne, Allan Rocher and all the Liberal 
heavyweights would attend these meetings. It was around the time that the Fraser Liberal government wanted to 
bring in retrospective legislation on the bottom-of-the-harbour tax schemes. Virtually all the Liberal Party 
members and others who attended those meetings were of the view that the federal Liberal government should 
never introduce retrospective legislation. I think that Western Australia’s opposition to retrospective legislation 
was a big obstacle for Malcolm Fraser and John Howard. I know that most Liberals at that time were ashamed of 
the Liberal Party for considering retrospective legislation. I recall that the strong conviction of pretty well 
everyone who attended those meetings—such as Ian Campbell, who later became a senator, and Chris Ellison, 
who became the federal justice minister—was that Liberal Party philosophy was opposed to retrospective 
legislation except in the most severe and dire situations. 

I do not think the Sentencing Legislation (Transitional Provisions) Amendment Bill 2008 warrants 
retrospectivity, given the few cases that it may apply to in which sentences have not yet been imposed and given 
the outcry about truth in sentencing. For years, the previous government was attacked over it, and the former 
Attorney General, Hon Jim McGinty, was talking about bringing in some legislation to address this issue, but the 
election was sprung on him by surprise so it did not happen. The new government has now suddenly jumped in 
and brought on this legislation very urgently. It has been brought on so quickly this week that I think it probably 
relates to the William Rowe case, in which a sentence was handed down last week. However, I do not believe 
there is a need to make this legislation retrospective, given that it could have been done any time over the past 
12 months. A good criminal lawyer representing his or her client in court on sentencing issues would probably 
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point the judge to the fact that this was the law at the time the offence was committed and the person was 
convicted and therefore should be taken into account when he or she is sentenced. 

Aside from all of that, we are really dealing with the deletion of provisions that were put in place for the 
transitional period, which has now been five years. Most of those sentencing provisions have set a precedent for 
sentencing in a lot of cases, and that is now pretty well the standard for judges when they impose terms of 
imprisonment for offences that have been committed over the past five years. Therefore, I really do not see the 
need to insert proposed clause 3A(2) into schedule 1 of the Sentencing Legislation Amendment and Repeal Act 
to allow this legislation to apply retrospectively to offenders who have not yet been sentenced and also to cases 
that may be subject to appeal. 

The truth-in-sentencing legislation was brought in, basically, to address the one-third reductions that were pretty 
well automatic for anyone who was sentenced. In the second reading speech for the Sentencing Legislation 
Amendment and Repeal Bill 2002, the then Attorney General stated — 

The current system of providing an automatic one-third remission of sentences is to be removed. 

I want to clarify whether that was only during the transition period, or will that one-third remission now be 
reinstated or left in place, whatever the case may be, once we get rid of clause 2 in schedule 1? That clause made 
it a requirement that the sentence be automatically reduced to two-thirds of the term that would have been 
imposed had the old provisions been in operation. 

That is all I really wish to contribute to the second reading debate on the Sentencing Legislation (Transitional 
Provisions) Amendment Bill. Family First supports the legislation, and we will support Hon Giz Watson’s 
proposed amendment to abolish the retrospectivity clause. I will support Hon Adele Farina’s proposed 
amendment to give judges discretion to impose a maximum penalty because I always believe that judges should 
be able to impose that maximum penalty and there should not be any impediment to them being able to do so. 

HON SIMON O’BRIEN (South Metropolitan — Minister for Transport) [12.47 pm] — in reply: Given that 
the Sentencing Legislation (Transitional Provisions) Amendment Bill 2008 consists of so few clauses, that its 
basic precept is so succinct and that everyone in the chamber has indicated their support for at least the second 
reading of the bill, it is surprising the number of questions that remain for me to respond to in closing the debate. 
However, I thank members for their participation in the second reading debate and for making a contribution to 
what is a matter of some very considerable concern to our community. 

The honourable Leader of the Opposition made the good point that Parliament should give clear indications of its 
intent to the judiciary through the legislation that passes through this place. One problem we have is that part of 
schedule 1, “Transitional provisions”, in the Sentencing Legislation Amendment and Repeal Act 2003 needs to 
be amended because the judge in a recent case thinks that “transitional provisions” means “goes on forever”. 
That is one reason we must change the law in this matter. 

The history of remission discounting of sentences and so on is, as members have observed, an interesting one. In 
summary, let me make the following observations. Some decades ago there grew up a practice in this jurisdiction 
whereby prison governors could give some remission to serving prisoners and release them in advance of the full 
extent of their head sentence under a system that was colloquially known as “time off for good behaviour”. It 
was a very useful management tool in prisons but it was open to misuse, abuse and misunderstanding. 
Ultimately, it somehow seems to have morphed into a situation in which everybody got remission of up to one-
third of their sentences for good behaviour, regardless of what their behaviour had been. As pressures grew on 
the funding and capacity requirements of prisons, it came to be seen as something of a management tool, not for 
the good management of rehabilitation or correction, but for managing the operation of the prisons. It is a bit like 
the old cliché from the Leader of the Opposition’s favourite television program, which says that the perfect 
hospital is one that does not have any patients to interrupt its smooth running. The same rule could potentially be 
applied to prisons by people with that mindset. 

Ultimately, the question of automatic remission of prisoners’ sentences towards the end of their terms became a 
matter for concern and was raised in the public domain. The then government sought to address this situation 
with the 2002 bill referred to by the Leader of the Opposition in her second reading contribution. I recall some of 
the comments made by the then Attorney General at that time. He said, in part — 

Secondly, the concept of truth in sentencing is enshrined in the two Bills. The current system of 
providing an automatic one-third remission of sentences is to be removed. Likewise, the current two-
tiered parole eligibility date formula, which is often difficult to interpret and understand, will be 
removed. In their place will be a system whereby offenders will be under sanction for the whole of the 
sentence imposed by a court. 
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… 

Under the current system, a one-third remission on sentence is virtually automatic and, as such, not only 
serves no purpose but also brings into disrepute the sentencing system and the courts. 

That neatly sums up the quandary at that time. I have referred to the second reading speech for the 2002 bill, as 
quoted by the present Attorney General in his second reading speech for this bill. Through the 2003 act, the 
Parliament sought to impose a system under which the automatic remission at the end of a sentence is done away 
with because it brings the system into disrepute. This was done by granting the one-third remission up-front, so 
that it would be transparent and everyone would know what was going on. Thereby, the legislation completely 
missed the point of what was concerning the community. The community was not concerned that a third came 
off someone’s sentence on conviction at the end of that sentence, or whether it was taken off at the time of 
sentencing; the community was concerned that people being convicted were having a third of their sentences 
remitted at all. That was the cause of the outrage, and that is what Hon Anthony Fels and others were referring to 
when they mentioned some recent cases, such as Bropho, McDonald and Farmer.  

The honourable member asserts that the Labor Party did not invent early release, but rather the 2003 legislation 
brought in the up-front remission. 

Hon Adele Farina: And made it transparent. 

Hon SIMON O’BRIEN: And made it transparent. That was the idea at the time. I was a member of this house at 
the time, and from my recollection, the contribution of Hon Peter Foss to that debate was to say that the 
government really would make the process transparent. I do not know whether he heartily endorsed the 
approach, or whether he was saying “on your own heads be it”. With the benefit of hindsight, it is a folly, and 
that is why it needs to be corrected, and that is why everyone recognises that that version of truth in sentencing 
needed to be corrected. What the people want from truth in sentencing is rather different from what we ended up 
with as a result of the 2003 act. I think we can all agree on that, so perhaps I can move on. 

Hon Adele Farina: Except to say that it had the same purpose as the 1999 bill that the then government 
introduced but did not proceed with. 

Hon SIMON O’BRIEN: As I said, it is time to move on. We have all identified what the problem is, and we 
have all had our say. I am not interested in rehashing that history, but valid points have been made. 

The Leader of the Opposition also referred, as did Hon Adele Farina, to the Attorney General’s media release. 
As the Attorney General has noted, the media release, in listing the three points referred to by members, is 
inaccurate. This legislation deals with only the first of those three points. The Attorney General has recognised 
that and acknowledged in another place that the press release was misleading. His own observations were that 
the media statement was inaccurate, as has already been discussed publicly. I do not intend to say any more 
about that, except that the first point in the media release, which is covered by this bill, is the priority flagged 
during the election campaign for introduction during the government’s first 100 days in office. That promise has 
now been honoured.  

Finally, to the Leader of the Opposition, I indicate that the amendment that she has proposed and referred to in 
her contribution is unnecessary. That is the position of the government, and we will deal with that issue in detail 
during the committee stage. 

I also thank Hon Giz Watson for her contribution to the debate. She mentioned, in her opening remarks, the time 
frame for dealing with bills. In this case the Leader of the House did, most assuredly, as he consistently does, 
insist that the traditions of this house be upheld, for all the very good reasons that those traditions exist. That is 
why we did not deal with this bill last Wednesday night—instead opting to deal with it today. As Hon Giz 
Watson pointed out, that is almost a week, but I also point out that not sitting last Thursday in effect gave us an 
extra day for consideration. 

Hon Giz Watson interjected. 

Hon SIMON O’BRIEN: I think it showed a genuine intent on behalf of the Leader of the Government. 

Hon Giz Watson also indicated her concerns with some of the provisions. She has offered and spoken to some 
amendments, and we will examine those amendments during the committee stage in whatever detail the member 
wishes. Alas, I feel that we may have to agree to disagree when deciding the fate of those amendments, but we 
will have a further two-way discussion about them shortly. The member asked whether the bill was explicit 
enough because of its brevity. Brevity is sometimes a virtue. Believe it or not, some people have even suggested 
that to me! I always take them according to what they mean. The second reading speech runs to more than 5 300 
words, and I am not about to recite them all again, but it was the intention of the author of the bill to ensure that 
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the meaning and intent of Parliament was laid out in the second reading speech, because obviously the message 
had not got through about the intent of some of the previous legislation in the interpretation of at least one court 
in this jurisdiction.  

The member’s concerns about prison capacity were well expressed and pertinent, but it is the government’s view 
that the solution is to address that problem in a number of ways, including increasing the capacity of prisons. 

Debate interrupted, pursuant to temporary order. 

[Continued on page 1067.] 

Sitting suspended from 1.00 to 2.00 pm 
 


